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TRADITION: A Journal of Orthodox Thougit

A second saurve of complcxity in attempting. to define the
status of woinen in Jewish Law, is the nature of the changes that
have been experienced within the law itself. For example, 1t
would appeur that during the Tannaitic period there were three
distinet positions as to the rclalionship of women to the mifzvah
of T‘:Ilnnd Torah. While the Mishnah™ reflects the extreme posi-
tipns of Ben Avzai arguing for obligation,* and Rabbi Eliczer
propeuanding that it is prohibited to teach Torah to women,™
the Teosefta™ suggests an intermediate position in which women
arc not ohli.;au,d to study Torah, but would not be prohibited
from doing so. Amoraic discussion alrcady reflects only this inter-
mediaie stance, clearly indicating the absence of obligation™

but not pursuing the prohibitive character of the position of

Rabbi Eliczer.®™ This centrist stance would equate the study of
Torah with other mitzvot, such as Shofar and Lulav, in regard
to which women, though not obligated, rcmamcd free to fulfill
them voluntarily.

‘However, this position fades during the period of the Rishon-
im, 10 be replaced with variants of the more extreme position

of Rabbi Eliezer. Maimonides, Jacob b. Asher and Josef Karo

gave full eflect to the prohibitive statement of Rabbi Eliczer, but
limited it to teaching the Oral Law, permitting for women the
study of the written law, though hesitating to allow 'men to teach
even that to women.™ Among Ashkenaz scholars, Rabbi Eliczer's
position also came to the fore, but with cxemption granted to
allow for the teaching ‘of functional as opposed to theorctical
Jowish knowledge, whether in the written or Oral Law.™
Among the Acharonim, two divergent approaches have mani-
fested themselves. On one hand, the stringencies have been car-
ricd cven further (o the point of serious consideration being given
to the possibility that it is even prohibited for women to study
the Oral Law by themselves,* and for men to teach them even
the complexities of the Written Torzh.*! On the otlier hand, two
more perissive lines of thought have also begun to emerge. One
such linc constructs its case for permission to teach women both
Writienr and Oral Torah, on a purely functional basc. Thus the
Chafetz Chayim and others have argucd that the fact that Jewish
women are beneficiarics of a secular education makes it manda-
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tory for us to assure that their knowledge of Scripture and Rab-
Linic thought be suflicient to preserve their identity as Jews.*™

A sccond line of opinion developing among the Acharonim is
even more interesting because for the first time since Ben Azzai
it speaks in terms of an obligation of women to study Torah,
albeit a limited one. Rabbi Josef Karo already suggested that
wontcn are obligated 1o study those laws which pertain to them.™
But it is Shneur Zalman of Liadi who formulates a broad prin-
ciple by which women are obligated 1o study all laws of the
Torah, both Biblical and Rabbinic, except those coricerning
mitzvot which they are not obligated to perform.!!

The flux thus cvident in the history of Jewish Jaw makes it a
quixotic task to describe in simplistic generalitics the position
of women within Jewish lhought These problems and many
others will have to be treated in great detail before any truly
accurale comprehensive statements can be made in this area,
Indeed, because of the vastness of the material and the paucity
of basic legal analyses, much of what I will say in the coming
section of this paper will be quite tentative in character.

Despite the inherent difficulty of defining the precise social
function of any legal status, and despite the special complexitics
inherent in debate and legal development, certain broad patterns
seem cvident as to the status of women in Jewish law. The most
striking of the patierns is the absence of a specific role definition
for women./Had the Torah intended to preclude for women all
roles but that of wife-mother-homemaker, the mcans of doing
so were casily at hand. Much as the law clearly prescribed the
obligations of a husband to his wife," the obligations of a father
1o his child* and the obligations of children to their parents,*
the law could have made mandatory for women not only mar-
riage and procreation but also the entire range of houschold
duties which would have defined an exclusive role for them. §

Despite the dissent of Rabbi Yochanan ben Berokah, the law
prescribed that women were not obligated in the mitzvah of pro-
creation.’ Beyond that, the one attempt by the Mishnah*' (o dc-
fine precise houschold obligations for a wife is immediately modi-
ficd by two principles. Firstly, someone clse may substitute in the
performance of those dutics, and sccondly, the motive of the
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Prcscnptiqn is (0 avoid idleness which might lead to idiocy™ or
o sexual immorality.™ While Maimonides prescribes five forms
of personal service by wife to husband as the minimal level olf
hpusqhoid obligations,™ he indicates clsewhere that these are
viewed as correlative to the husband's support of his wifc‘ i }n-
deced, ‘the partics 1o a marriage may by prior ;:grccmenl.ciim-
Inate almost all mutuality of oblication of both financial s
port and personal serviee. v A
.lThus, the law cnds up mandating for women, nciih:cr mar-
F1age, nor procreation, nor specific houschold dutics. Jewish law
donl:‘s not then define with any precision whatsoever a “proper”
or “necessary” role for Jewish women. While not dcmandingpad-
herence te ene particuular roic, it is nevertheless clear that since
for most of our history, our continuation as g people depended
upon the voluntary selection by women of the role oll? wile-
?:::fil(::;-tl;fl::]zzlc;:t;r the law would and did cncourage the exer-
. Indeed, the Torah modified the civil and religions demands
i made upon Jewish women, (o assurc that no ];gul‘obli '1ti0vl1
could possibly interfere with her performance of that parl%c‘:ul't.r
role. If a woman clected to discover her fulfilment in the rcl('l-
tion to her husband and children and in the shaping of a hom::
no law would stand in the way of her performance of that lrust’
1t is for that_rcason, I believe, that the primary catcgory of mi!":
vot from which women were exempted were those which wouI:i
cither mandate or make urgently preferable, a communal ap-
parince on their part. It was the mandatory departure from the
home which would constituie the grealest threat to the proper
Fcrfonimncc of_ hoyschold responsibilitics, and it was, lhcrcfofrc,
bl;(l)l:l};j 10s¢ obligations that womes were relieved of responsi-
wain the lllght of tlh:.s propostion, we can understand why there
compicte unanimity as to the Torah's having exempted
women from the mirzvor of Succah, Lulav and Shofar. These
acts were of necessity performed outside of the homie, in the la"t-
fer two instances, preferably at the central sanctuary.™ We may
h}ccwasc yndcrsland why it wis necessary for the Torah (o spe-
cifically inform us that women were o.bligulcd o atlend {)hc
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rcading of the Torah at Hakhel, and why it was so obvious that
they were included in the manidatory restrictions of Yem Kip-
pur. Finally, we may now better understand the reason for the
debates as to whether women are exempted from such mifzvot
as Tefillin, Tzitzit and the reading ol the Shema. For while ob-
ligations such as these need not involve communal appearance,
and can adequalely be fulfilled at onc’s own home, their very
association with communal worship would create, and indeed
has created for men, a powerful seligious prefercnec for their
performance within the context of cominunal presence. We can
readily sce the development of debaie premised on whether obli-
gation should be preserved duc to the possibility of private per-
formance, or whellier exemption s implicd by the preference for
communal appearance.™ o
MThe underlying motive of excmption would then be neither
the atlempt to unjustly deprive women of the opportunity to
achieve religious fulfillment, nor the proposition that women

~are inherently more religiously sensitive. Rather, cxemption
“would be a tool used by the Torah to achicve a particular social

goal, namely to assurc that no legal obligation would interfere
with the selection by Jewish women of a role which was centered
almost exclusively in the home. However, it is vital to emphasize
that even with these exemptions, the wife-mother-homemaker
role is not the mandated, or exclusively proper role, though it is
clearly the preferred and therefore protected role.) .

The attempt to foster a particular social goal through class
legislation defining the status of a scgment of the community s,
as T indicated carficr, a common practice in the history of law.
However, the development in Western law from status o con-
tract, allowing the individual more complete self-determination
as to his rights and obligations, has made status based laws scem
unduly restrictive of individual scif-expression. It is admittedly
very diflicult for an American raised with almost a sense of
sanclity of individual rights, to-accept a stance which gives not
only primacy to the social goal, but then assigns to the individual
a status which would encourage the achicvement of that goal.
Yet, that is exactly what Jewish law scems to do. Placing its em-
phasis on the communal nced for the maintenance of strong
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Selection from
Women's Prayer Services - Theory and Practice: Part 1: T, heory

by Aryeh A. Frimer and Dov L Frimer

As clarified by Rabbis Ben~Zioﬁ Hai Ouziel and Joseph B. Soloveitchik,’ the mifsvor were
issued to the nation of Israel as a whole, men and women alike. Accordingly, both men and women
possess an equal degree of “kedushat yisrael,” Jewish sanctity. Women, though, despite being part
of the general obligation of Klal Yisrael (corporate Israel), were granted a particular and individual
exemption from the performance of time determined commandments. This is not to say that time
det,ermineq commandments are irrelevant to women; there is a vast difference between one who is
fundamentally subject to an obligation but exempt from its performance (e.g., women) and one who
is not obligated altogether ab initio (e.g., gentiles).™ The former still falls under the umbrella of the
general obligation of Kfal Yisrael despite the exemption.” A woman, therefore, may - should she so
wish - join together with the rest of kla;_l Yyisrael and perform that ritual from which she is exempt.”
Upon doing so, Rabbenu Tam and the Ashkenazi posekim further maintain that women may also opt
to recite the applicable blessing,” including the word “ve-sivanu.” The phrase “who has sanctified us
and commanded us” refers not to individual Jews but to the People of Israel as a singular entity of

which women are an integral part.*

i. R. Ben-Tsiyon Meir Hai Ouziel, Resp. Mishpetei Ouziel, TII, HM., sec 3; R. Joseph B.
Soloveitchik cited in R. Zevi Schachter, Erets ha-Tsvi, sec. 12, no. 12, p. 96-97, and in R.
Menachem Genack, Gan Shoshanim, sec. 4, p. 10.

ii. See also: R. Moses Feinstein, Resp. Iggerot Moshe, O H., IV, sec. 49.

iii. See also: R. Moses Solomon Kasher, Torat ha-Rogatchover, p. 50-52.




iv. One can perhaps grasp the idea more fully if he would consider a military unit which has received
its marching orders. Nonetheless, one or two particular soldiers are granted exemptions for
medical or some other personal considerations. Obviously, the exempt soldiers as well have
received the orders and, as part and parcel of the unit, they too are subject to the command -
this despite the fact that they are released from performance. Moreover, should the soldiers
decide to fully participate in the march with the rest of the unit, the same instructions which are
addressed to the rest of their unit would apply equally to them as well.

v. All this is in contradistinction té an onen (mourning relative prior to burial) who though normally
exempted from all positive commandments, may not opt to fulfill them (Shulhan Arukh, Y.D.,
sec. 341, no. 1; R. Jehiel Mikhel Tuketchinsky, Gesher ha-Hayyim, sec. 18, no. 19). The
guiding principle in this case, however, is kavod ha-met (honor to the deceased). For a review
of the sources, see: R. Barukh Pinhas Goldberg, P'nei Barukh - Bikur Holim ke-Hilkhato, sec.
9, no. 10, note 31, p. 124.

vi. The consensus of the posekim is that, according to R. Tam, just as the performance of mitsvot
asel she-ha-zeman gramman is optional, so too is the recitation of the appropriate benediction.
Thus, women may perform such time-determined mitsvot, yet opt not to precede the
performance with a berakhah. See: Halikhot Beitah, Petakh ha-Bayit, sec 19.

vii. The explanation of R. Quziel and R. Soloveitchik - that “ve-fsivamy” refers to Klal Yisrael and
not to individuals - finds earlier expression in the writings of various rishonim and aharonim.
Similarly, Meiri, Berakhot 48b, s.v. “Kol mi,” maintains that, when reciting the second
paragraph of birkat ha-mazon, women may say “for Your covenant which You sealed in our
flesh” - vs}hich refers to circumcision - because women “are part of Klal Yisrael and they say
these words referring to the nation of Israel.” A similar comment is made by the Arukh

ha-Shulhan, O.H., sec. 187, no. 8 at the end.
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